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THE LAW FIRM OF COLBY C. VOKEY, P.C. 
ATTORNEY AT LAW 

6924 SPANKY BRANCH COURT 
DALLAS, TEXAS 75248 

 
 

 TELEPHONE  (214) 697-0274 
 VOKEYLAW@COLBY
VOKEY.COM 

  
 

February 20, 2019 
 
 
Army Clemency and Parole Board 
251 18th Street South, Room 412 
Arlington, Virginia 22202-3531 
 
 
Dear Mr. Chairman, 
 
 I write this to ask that you grant Derrick A. Miller clemency and parole so that he 
can move forward with his life and to allow him to reunite with his daughters and 
family, reenter society, and provide him the opportunity to be a productive citizen once 
again.  Specifically, I am asking that Derrick be granted parole immediately so that he 
may be released from the USDB and reunited with his family as soon as possible.   
 
 In 2010, while on a combat mission in Afghanistan, Derrick fired a single shot 
which killed a suspected Afghan insurgent during an interrogation.  He was charged 
with premeditated murder for the incident and was convicted in 2011 of that charge at a 
general court-martial.  As premeditated murder under the UCMJ carries with it a 
mandatory minimum of a life sentence, members awarded the minimum sentence of 
life with the possibility of parole.  In April 2018, a special clemency hearing was held 
before the Army Clemency and Parole Board. In that hearing, we asked: that his 
sentence be reduced to a number of years which made him immediately eligible for 
parole; that he be granted parole; and that his conviction of premeditated murder be 
reduced to voluntary manslaughter.  As a result of that hearing, Derrick was granted 
partial relief – his sentence was reduced from life in prison to a term of 20 years 
confinement, making him immediately eligible for parole.   
 
 Derrick’s crime was serious.  He took a life, an act which can never be reversed.  
However, this crime was committed in a unique combat context which ensures that it 
will never reoccur.  And while inexcusable, the circumstances make it understandable.  
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Derrick’s unit was operating in a remote area of Afghanistan, surrounded by hostile 
Taliban-controlled villages and experiencing attacks several times a day.  Believing that 
the Afghan suspect was part of a Taliban cell planning an imminent attack, Derrick 
pulled him aside and questioned him, threatening him in to extract the information of 
the pending attack on his unit.  During the interrogation, the suspected insurgent 
refused to talk, and Derrick believed he was trying to grab Derrick’s pistol.  Derrick 
shot the suspect once in the head, killing him.  Derrick immediately took responsibility 
for that act.  Less than an hour later, just as Derrick had anticipated, his unit was hit 
with a complex, coordinated and well-targeted attack. 
 
 The Army charged Derrick with premeditated murder.  At his general court-
martial, Derrick’s defense counsel argued that he had acted in self-defense.  Because of 
that defense and because neither trial counsel nor defense counsel asked for it, the 
military judge did not provide the members with lesser included offense instructions.  
The members of the court-martial did not have the option of unpremeditated murder or 
voluntary manslaughter.  Derrick was convicted of the premeditated murder charge, 
which triggered a mandatory minimum sentence of life with the possibility of parole.  
Neither the members nor the military judge had the discretion to consider the 
mitigating context and depart below this mandatory minimum sentence.  Derrick was 
sentenced to the lowest possible punishment available to the court-martial – life. 
 
 The imposition of mandatory minimum punishments is a matter of great 
national concern, particularly when the mandatory sentence includes confinement for 
life.  The tradition that punishment should fit the offender and not merely the crime is 
undermined by a sentence such as the one imposed in Derrick’s case.  Notably, during 
the sentencing phase of the court-martial, even the prosecution did not seek to deprive 
Derrick of the opportunity of parole. 
 
 After review of the record of trial and all materials related to Derrick’s case, a 
strong argument can be made that the court-martial would have convicted of a lesser 
offense and adjudged a lesser sentence had it had the ability to do so.  I draw your 
attention to the testimony of Lieutenant Colonel Francis J. Evon, who was the cognizant 
Task Force Battalion Commander at the time of the killing.  Lieutenant Colonel Evon 
testified that “there was not a major impact” on the unit’s mission because of the 
incident.  Additionally, there were numerous soldiers who testified regarding Derrick’s 
rehabilitative potential and their desire to serve with him again.   
 
 One of the letters of support provided in this submission is from retired soldier 
Jason D. Tinelle, Derrick Miller’s Platoon Leader in Afghanistan on the day of the 
shooting.  Mr. Tinelle, in his provided letter of support, states that, “I consider him 
[Derrick Miller] one of the finest soldiers I ever had the privilege to serve with during 
my career as an infantryman.” Mr. Tinelle further describes all of those values and 
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character traits which form the basis of his opinions of Derrick Miller.  Regarding 
Derrick’s actions which lead to his conviction, Mr. Tinelle says, “And even though this 
letter is not to challenge Derrick’s guilt or innocence if it weren’t for Miller’s situational 
awareness the day prior and the day of the event in question a lot of us may not have 
made it home.” 
 
 Finally, I encourage you to review the two forensic psychological evaluations, 
prepared by Dr. Daniel Claiborn in 2017 and Dr. John Fabian in 2014.  In 2014, Dr. 
Fabian’s conclusion was that Derrick “presents as a low a risk of future criminality 
including general and violent recidivism.”  More recently, Dr. Claiborn stated: 
 
  

It is my considered opinion that Mr. Miller’s offense does not represent 
criminality but, while tragic and regrettable, that it can be understood 
as resulting from a number of factors which brought a non-criminal and 
mentally healthy man and outstanding soldier together with a unique, 
unpredictable, and highly pressured and stressful situation – a situation 
almost exclusively found in a battle zone such as Afghanistan. 
 
I do not find Mr. Miller to have a diagnosable mental illness, but rather to 
be a reasonable, controlled, thoughtful, balanced, calm, and mentally 
healthy person who is adjusting very well to confinement and the 
consequences and ramifications of his actions.  It is my opinion that he is 
highly unlikely to show recidivism or risk for future violence or violations 
of the law. 
 

 
 
 American soldiers should be held accountable for crimes against foreign citizens.  
The Army’s efforts to maintain standards for our soldiers are laudable, even as they 
lead to prosecutions for combat-related violence which may previously have been 
considered an expected part of war.  However, Derrick has served nearly eight years of 
a 20-year sentence and is now ready to rejoin society as a productive citizen and father.  
Derrick’s time already served is more than adequate to serve any of the Army’s goals 
for criminal punishment, for three reasons.  First, considering the need to deter similar 
crimes, a sentence of 20 years adds little deterrent power compared to the eight years 
that Derrick has already served.  Second, the chance that Derrick will reoffend is 
negligible.  This offense occurred, and could have only occurred, in a combat context.  
Derrick’s belief that he was responsible for preventing an imminent attack on his 
brothers in arms pushed him into violence.  Before that day, Derrick had never been 
charged with a crime, had no history of violence, and his military service was 
outstanding, both during combat deployments and regular service.  While confined, he 
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has taken advantage of every opportunity to seek counseling, training and education. 
Derrick has a consistent history of abiding by the law and working to support himself, 
his wife, and their two young daughters.  While in confinement, Derrick has received 
financial support in way of stipends from the non-profit group, United American 
Patriots.  Almost all monies that Derrick has received while in confinement were sent to 
support his daughters or his parents.  When Derrick is released, he will go back to the 
same honest life he lived before and during his enlistment, with a tightly-knit family to 
support him.  He will live with his mother and stepfather.  He has multiple job offers.  
He plans on continuing his education and obtain a college degree.  United American 
Patriots will provide transitional assistance by providing funds to get him started and 
by offering additional support in the way of employment assistance, counseling and 
post-release retreat programs.  Additionally, there are other family members, friends 
and members of the community who are waiting to embrace Derrick with open arms 
and ensure his success upon release. This offense was an aberrant act committed 
because of the unique circumstances in which Derrick found himself.  Further 
confinement is therefore unnecessary to rehabilitate or incapacitate. 
 
 Finally, the nature of Derrick’s offense shows a mandatory minimum life 
sentence exceeds what is justified by a concern with maintaining good order and 
discipline or with retribution.  While any homicide is a serious crime, an examination of 
the facts of this case shows this shooting, if not justifiable, understandable.  The facts of 
the crime, furthermore, show it is better described as voluntary manslaughter than as 
murder.  The shooting was the unpremeditated result of one moment; one shot, fired in 
the heat of anger and provoked by the fear of an impending attack, as well as the fear of 
being disarmed and attacked.  Derrick’s threatening behavior towards the Afghan 
insurgent was an attempt to intimidate him into disclosing what he knew about the 
impending attack.  When he shot the man, Derrick lost whatever chance he had of 
finding out who he really was or the details of the imminent attack.  Had Derrick 
planned his actions, he would not have committed such a crime. 
 
 It is uncertain why the members of the court-martial found Derrick guilty of 
premeditated murder.  While a soldier always has a right to defend himself, perhaps 
the members found that Derrick’s shooting response to the suspected insurgent’s 
movements exceeded what necessary for self-defense and therefore resulted in no 
justification for the shooting.  And while there was some amount of premeditation prior 
to pulling the trigger, even if just one second, the offense of premeditated murder does 
not accurately address Derrick’s crime.  The Manual for Courts-Martial describes 
involuntary manslaughter under Article 119 of the Uniform Code of Military Justice as: 
 
 

An unlawful killing done with an intent to kill or inflict great bodily harm, 
is not murder but voluntary manslaughter if committed in the heat of 
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sudden passion caused by adequate provocation.  Heat of passion may 
result from fear or rage.  A person may be provoked to such an extent that 
in the heat of sudden passion caused by the provocation, although not in 
necessary defense of life or to prevent bodily harm, a fatal blow may be 
struck before self-control has returned.  Although adequate provocation 
does not excuse the homicide, it does preclude conviction of murder. 
 

 
  
 Derrick’s shot was the result of fear and anger of the suspected insurgent’s 
repeated reconnoitering of his unit’s position and the impending attack.  During the 
questioning, the suspected Taliban insurgent continued to lie to Derrick about who he 
was and why he was in the unit’s position.  Knowing that the Afghan was being 
dishonest and believing that an attack was immediately forthcoming, Derrick became 
more enraged.  When the Afghan insurgent made a move toward Derrick’s weapon, 
that fear and rage caused Derrick to pull the trigger and kill the suspected Taliban 
insurgent.  Voluntary manslaughter is a more accurate and fair way to classify Derrick’s 
unlawful actions.  If Derrick had been convicted of voluntary manslaughter, he would 
have been sentenced to a maximum of fifteen years of confinement – leaving him 
eligible for parole after five years in July 2016.   
 
 Derrick spent four years of his life serving three deployments, each time in 
combat overseas and each time commended for his courage, discipline and good moral 
character.  While he does not dispute his guilt, the context of the case and Derrick’s 
stellar character establish that the time Derrick has already served is enough to atone 
for his crime.  The unique factors in Derrick’s case warrant your attention and compel 
the exercise of your parole and clemency power.  A single tragedy during highly-
complex combat operations in Afghanistan should not overwhelm Derrick’s otherwise 
exemplary record and his clear potential to be a productive member of society.  Rather, 
under the supervision of parole, you should allow Derrick to redeem himself, as his 
personal characteristics reveal he will. 
 
 Derrick’s fondest hope is to be able to help raise his daughters before they grow 
up.  For the reasons stated above, Derrick’s time served in confinement to date fully 
satisfies the need and reasons for punishment in this case.  Given your previous 
clemency in this case, we ask that you take the next step and grant Derrick Miller 
parole.   We also ask again that you consider granting clemency by reducing the offense 
from premeditated murder to voluntary manslaughter.    
 
  
      Respectfully Submitted, 
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      Colby C. Vokey 
      LtCol USMC (Ret.) 
      Attorney for Derrick Miller 


